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I. BACKGROUND

The Petitioners have filed the Petition before this Commi
summary calls for an inquiry into the responsibility of certain
allegedly causing climate change-induced extreme weather ev

ssion which in
companies in

ents that have

impacted the lives of Filipino nationals. The Petitioners have named around 50

companies as respondents in this case — the so-called “Carbon Maj
Marathon — alleging that they shoulder primary responsibility fo
events.

On July 21, 2016, the Honorable Commission issued its (

Respondents to submit their Comment or Answer within 45 days
the Petition (the “Order”). A copy of the Petition was tran
Commission via courier (DHL) to “Marathon Oil Corporation” at 5
Street, Houston, TX 77056-2723,USA. DHL delivered the P
address on July 29, 2016.

This letter constitutes Marathon’s Ad Cautelam Comment
Order.

IL. THE HONORABLE COMMISSION HAS NOT ACQUIRED

EXERCISE PERSONAL JURISDICTION OVER MARATHON

ors,” including

r such weather

Drder directing
the Petitioners to serve the Petition upon the Respondents and
from receipt of
smitted by the

enjoining the

555 San Felipe
etition to that

pursuant to the

AND CANNOT

Any compulsory process ordered by the Honorable Commission requires

that the party so being compelled fall within both its jurisdiction

qtione materiae

(subject matter jurisdiction) and jurisdiction ratione personae (personal

jurisdiction). Reserving comment on the issue of the Commission’s

jurisdiction, in this case the Commission clearly lacks personal j

Marathon, as the company and its operating subsidiaries

P

| subject matter

urisdiction over
do not tr&nsact business

in the Philippines within the meaning of Philippine law. A foreignl‘corporation is

one which owes its existence to the laws of another state, and gen
legal existence within the state in which it is foreign; and if a forei

does not conduct any business in the Philippines, there would be n

to be subject to Philippine regulation.”

! Marathon Oil Corporation does not conduct operations and thus does not prod

are the subject of this petition.

% Avon Insurance v. Court of Appeals, G.R. No. 97642, August 29, 1997.

e}rally, it has no

gn corporation
o reason for it

uce the fuels that




The Commission’s authority to compel persons to comply with its orders
emanates from its power to cite for contempt “in accordance with the Rules of
Court.” In turn, for foreign private juridical entities, the Rules of Court* allow
summons to be served only on those that transact business in the Ph1lippines.5 The
Corporation Code predicates a foreign corporation’s right to sue in|the Philippines
on the corporation “transacting business in the Philippines.’ |6 “Transacting
business” or “doing business” requires acts “that imply a contlnulty of

commercial dealings or arrangements,” such as:

soliciting orders, service contracts, opening offices
whether called “liaison” offices or branches;
appointing representatives or distributors domiciled
in the Philippines or who in any calendar year stay
in the country for a period or periods totalling one
hundred eighty (180) days or more; participating m
the management, supervision or the control of anyi
domestic business, firm, entity or corporations in
the Philippines; and any other act that imply a
continuity of commercial dealings or arrangements,
and contemplate to that extent the performance of
acts or works, or the exercise of the functions
normally incident to, and in progressive prosecution
of, commercial gain or of the purposes and object of]
the business organization. s

|
|

* 1987 PHILIPPINE CONSTITUTION, art. X111, Section 18: “The Commission on Human Rights shall
have the following powers and functions: ... (2) Adopt its operational 0uldelmes and rules of
procedure, and cite for contempt for violations theleof in accordance with the Ru]es of Court.”

* The Commission’s Guidelines and Procedures in the Investigation and Momtormg of Human
Rights Violations and Abuses, and the Provision of CHR Assistance approved on April 12, 2012
(“CHR Rules of Procedure”) provide in relevant part: “[Rule 7,] Section 22. Appllcablllty of the
Rules of Court. - In all matters of procedure not covered by the foregoing rules, lthe provisions of
the Revised Rules of Court shall apply in a suppletory character.
> See Rules of Court, Rule 14, Section 12.

. Corporation Code of the Philippines, art. 133. j

|
! Philippine Foreign Investments Act, Republic Act No. 7042, June 13, 1991, Section 3(d).



Marathon does not transact or do business in the Philippines as
contemplated by Philippine law. Marathon is a company incorporated in the State
of Delaware, U.S.A., as demonstrated in the certificate of incorporation appended
to this letter as its Anmex 1. It does not have any offices or branches in the
Philippines and does not have a business license to operate or a resident agent in
the Philippines. The corporation has not, to the best of its knowledge, appointed
any representatives or distributors either domiciled or resident in the Philippines
over 180 days in any calendar year. The Securities and Exchange Commission
(the “SEC”) confirms this fact, as the SEC has no record of Marathon in their
corporate register. The Petitioners themselves acknowledge, in their list of
respondents found in Annex C, that Marathon has “NO RECORDS WITH
S.E.C”®  This absence of records is precisely because Marathon is not
“transacting business” or “doing business™ in the Philippines.

Importantly, the Petitioners themselves acknowledged that some of the
entities they named as respondents would likely not be subject to the
Commission’s jurisdiction, noting that some entities they asked the Commission
to investigate have no address in the Philippines. Indeed, in their original Petition
dated September 22, 2015, the Petitioners had noted that they “will find it
amenable that the investigation and related processes for this Petition will involve
only those Respondent Carbon Majors with branches, regional offices, and/or
subsidiaries in or substantial connection (through their agents) to, the
Philippines.” Marathon has no branch, regional office, subsidiary, or substantial
connection in or with the Philippines, whether by itself or through agents. Thus,
the Honorable Commission has not acquired jurisdiction over the person of
Marathon because the latter is a foreign entity not transacting business in the
Philippines, and summons has not been properly served on it, as explained further
below.

¥ See Petition, Annex C, Respondent investor-owned Carbon Majors with principal business
addresses with information of known Philippine presence based on the Securities and Exchange
Commission records, at second page no. 5.

? Original Petition dated September 22, 2015, at pages 11-12. This language has been removed in
the Petition dated May 9, 2016.



II1. THE EXTRATERRITORIAL SERVICE OF SUMMONS OVER MARATHON WAS
IMPROPER

Summons has not been properly served on Marathon.'® Rule 7, Section 10
of the CHR Rules of Procedure predicates the Commission’s jurisdiction over a
respondent on a valid service of summons.'

The Supreme Court has clarified that proper service of process is intended
to protect a respondent’s right to due process.'? The proper service of summons
fulfills two fundamental objectives, namely: (a) to vest in the court jurisdiction
over the person of the defendant; and (b) to afford to the defendant the
opportunity to be heard on the claim brought against him."® Proper service of
process on the respondent is also critical to establish jurisdiction over the
respondent and to compel it to appear in the proceedings. If service has not been
properly made, the court or tribunal does not have jurisdiction over the
respondent’s person and the petition must be dismissed. As held by the Supreme
Court:

fundamental is the rule that jurisdiction over a
defendant in a civil case is acquired either through
service of summons or through voluntary
appearance in court and submission to its authority.
In the absence or when the service of summons
upon the person of the defendant is defective, the
court acquires no jurisdiction over his person, and a
judgment rendered against him is null and void."

' The Philippines is not a signatory to any treaty with the United States regarding service of
process. Service of process must comply with Philippine law in order to be effective.

"' CHR Rules of Procedure, Rule 7, Section 10 (emphasis added) (“Any person implicated in the
complaint for or report of human rights violations shall: (a) be accorded due process; (b) be given
due notice of the [Commission] processes in his/her case [...].”)

2 Ma. Imelda M. Manotoc v. Carpio Morales, G.R. No. 130974, August 16, 2006.

** Macasaet v. Co, Jr., G.R. No. 156759, 5 June 2013, citing Umandap v. Sabio, Jr., G.R. No.
140244, August 29, 2000.

' Spouses Belen v. Judge Chavez, et al., 573 Phil. 58, 67 (2008).



Significantly, it has been held by the Supreme Court that a defendant who
does not reside and is not found in the Philippines in an action in personam
cannot be tried in Phlhpplne courts because of the impossibility of acquiring
jurisdiction over the person.'> An action in personam is a proceedmg to enforce
personal rights or obligations such as those alleged and prayed in the present
Petition; such action is brought against the person the purpose of which is to
impose, through the judgment of a court, some responsibility or liability directly
upon the person of the defendant.'®

Rule 14, Section 12 of the Rules of Court establishes the proper procedure
for extraterritorial service of summons as follows:

Service upon foreign private juridical entity. —
When the defendant is a foreign private juridical
entity which has transacted business in the
Philippines, service may be made on its resident
agent designated in accordance with law for that
purpose, or, if there be no such agent, on the
government official designated by law to that effect,
or on any of its officers or agents within the
Philippines.

If the foreign private juridical entity is not
registered in the Philippines or has no resident
agent, service may, with leave of court, be
effected out of the Philippines through any of the
following means:

a) By personal service coursed through
the appropriate court in the foreign country with
the assistance of the Department of Foreign
Affairs;

b) By publication once in a newspaper of
general circulation in the country where the
defendant may be found and by serving a copy of

¥ Perkin Elmer Singapore Pte Ltd. v. Dakila Trading Corporation, G.R. No. 172242, August 14,
2007.

. Domagas v. Jensen, G.R. No. 158407, January 17, 2005.



the summons and the court order by registered
mail at the last known address of the defendant;
¢) By facsimile or any recognized
electronic means that could generate proof of
service; or
d) By such other means as the court may
in its discretion direct.!”

Even assuming arguendo that the Petitioners could in principle serve
process upon Marathon extraterritorially, Philippine law limits extraterritorial
service of summons upon foreign private entities to only four modes with leave of
court: (1) by personal service out of the country coursed through the appropriate
court in the foreign country with the assistance of the Department of Foreign
Affairs; (2) by publication and sending a copy of the summons and order of the
court by registered mail to the defendant’s last known address; (3) by facsimile or
any recognized electronic means that could generate proof of service; or (4) by
any other means the court may consider sufficient. The Petitioners have failed to
comply with the legal requirements for extraterritorial service of process.

The Petitioners made no attempt to effectuate personal service of process
upon Marathon. The Petitioners have also failed to take leave of court to serve
process by publication and registered mail, or any other manner permitted under
Rule 14, Section 12 as required under Rule 14, Section 17. i Instead, the
Petitioners requested the Commission to send “notices, summons, and pleadings
to the business address of the Respondents or through the national human rights
institutions or institutional counterparts in the countries where they are based.”"”
The Commission transmitted a copy of the Petition and the July 21, 2016 Order
by DHL to “Marathon Oil Corporation” in Houston, Texas, USA as seen in the
DHL delivery receipt appended here as Anmex 2. This is improper service of
process under Philippine law and there is no indication that the Petitioners filed a

'” Emphasis added.

'® Rules of Court, Rule 14, Section 17: “Leave of court. — Any application to the court under this
Rule for leave to effect service in any manner for which leave of court is necessary shall be made
by motion in writing, supported by affidavit of the plaintiff or some person on his behalf,
setting forth the grounds for the application.” (emphasis added).

2 Petition at page 26.



written motion for leave of court with the necessary supporting affidavit setting
out the grounds for the application.

As there has been no proper service of summons here, this Commission
lacks jurisdiction over the person of Marathon and must dismiss the Petition.

* & *

For these reasons, Respondent Marathon respectfully requests, on an ad
cautelam basis, that the Honorable Commission:

(1) rule that the Commission does not have jurisdiction over the
person of Marathon; and

2) remove Marathon as a respondent in these proceedings.

Very truly yours,

berto Z. Lopez

hn Paul R. Rotapii

n I. Rocha IV

(By way of special and
limited appearance)



Encl.: Annex 1, Marathon Certificate of Incorporation, duly authenticated

Annex 2, Copy of DHL delivery receipt

Copies Furnished:

Atty. Zeldania DT Soriano

Legal Representative of the Petitioners
Greenpeace Southeast Asia (Philippines)
Rooms 301-302, JGS Building

No. 30 Sct. Tuason,

Brgy. Laging Handa, Quezon City
Philippines

Atty. Grizelda Mayo-Anda

Counsel for the Petitioners Environmental Legal Assistance Center
Carlos Sayang Compound, Mitra Road

Brgy. Sta. Monica, Puerto Princesa City

Philippines

Explanation for Filing and Service by Registered Mail

Due to time constraints and the distances involved, copies of this letter are

being filed and served by registered mail.

oin Paul R. Rotap
7</’\
%{ocha v

“L(/’



REPUBLIC OF THE PHILIPPINES)
MAKATI CITY ) S.S.

SUBSCRIBED AND SWORN to before me, a Notary Pubhc in and for
Makati City, Philippines, by Ramon G. Songco with Ph111pp1ne Passport No.
EB3764639, issued on June 26, 2012 at DFA Manila. ;;

|
IN WITNESS WHEREOF, I have hereto set my hand and affixed
by notarial seal this 13" day of September 2016 at Makati City, Pthppmes

']
LEAH ZILPAH A.CALDERON

Notary Pubhc{or Makati City
Appointment No. M- 393 until Dec. 31, 2017

Doc.No. 2§
Page No. &

BogkNo. 2.1 1 , Rell of Attomney No. 64179
- Series of 2016. PTR No. 5321995MD) ¢ 01/06/16 e Makati City
BP No. 1020630 ¢ 01/06/16 ¢ Makati Chapter
SyCipLaw Center,]1 05 Paseo de Roxas
Makati City, 1226 Metro Manila
29409764

thppmes
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CONSULATE GENERAL OF THE REPUBLIC OF THE PHILIPPINES
8 NEW YORK

eign Service of the Philippines )
nsulate General of the Philippines )
w York, New York ) S.S.
ted States of America )

CERTIFICATE OF AUTHENTICATION

i I, KHRYSTINA P. CORPUZ, Vice Consul of the Republic of the Philippines, in
for the Consular District of New York, duly commissioned and qualified in the
s of New York, Connecticut, Delaware, Maine, Massachusetts, New Hampshire,
Jersey, Pennsylvania, Rhode Island, and Vermont, do hereby certify that

* JEFFREY W. BULLOCK *

the time he/she signed and affixed his/her official seal to the annexed certificate,

SECRETARY OF STATE
STATE OF DELAWARE

it full faith and credit ought to be given to his/her official act.

[his Consulate General assumes no responsibility for the contents of the
document.

[N WITNESS WHEREOF, I have hereunto set my hand and caused the seal of
sulate General of the Philippines to be affixed 07th day of September 2016.

KHRYSTINA P. RPUZ
‘Vice Consfl

/l
11118
i Doc. No. Annexed document is ajan
DR Service No. 036
; @ . Series of 2016 CERTIFICATION OF INCORPORATION
Fee. $25.00 . OF USX HOLDCO, INC.

L * This document is not valid if it is altered in any way whatsoever *

y of this certification is for five (5) years, unless specified by the attached document. *

556 Fifth Avenue, New York, NY 10036
Tel. No.: (+1) 212 7641330 / Fax: (+1) 212-3821146
email: newyork.pcg@dfa.gov.ph e www.newyorkpcg.org
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Delaware

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
COPTES oF ALL DOCUMENTS ON FILE OF “MARATHON OIL CORPORATION” AS
RECETVED AND FILED IN THIS OFFICE.

THE FOLLOWING DOCUMENTS HAVE BEEN CERTIFIED:

CERTIFICATE OF INCORPORATION, FILED THE THIRTIETH DAY OF
MAY, A.D. 2001, AT 1 O CLOCK P.M.

RESTATED CERTIFICATE, CHANGING ITS NAME FROM "USX HOLDCO,
INC." TO "USX CORPORATION", FILED THE SECOND DAY OF JULY, A.D.
2001, AT 8:30 0'CLOCK A.M.

CERTIFICATE OF MERGER, FILED THE THIRTY-FIRST DAY OF
DECEMBER, A.D. 2001, AT 11:25 O CLOCK A.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID CERTIFICATE OF MERGER IS THE THIRTY-FIRST DAY OF

DECEMBER, A.D. 2001 AT 11:57 O'CLOCK P.M.

\)Janm W. Biallock, Secrsary of Siate ¥

Authentication: 202933273
Date: 09-02-16

3395371 8100H
SR# 20165641272

You may verify this certificate ol




-~ Delaware

The First State

CERTIFICATE OF MERGER, CHANGING ITS NAME FROM "USX

CORPORATION” TO "MARATHON OIL CORPORATION", FILED THE THIRTY
FIRST DAY OF DECEMBER, A.D. 2001, AT 11:29 O'CLOCK A.M.
AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID CERTIFICATE OF MERGER IS THE THIRTY-FIRST DAY OF
' DECEMBER, A;p‘. 2001 AT 11:59 O'CLOCK P.M.
CERTIFICATE OF CORRECTION, FILED THE FIFTH DAY OF MARCH,
A.D. 2002, AT 2:15 O'CLOCK P.M.
CERTIFICATE OF AMENDMENT, FILED THE TWENTY-SIXTH DAY OF
APRIL, A.D. 2006, AT 12:41 O CLOCK P.M.
RESTATED CERTIFICATE, FILED THE THIRTY-FIRST DAY OF MAY,
A.D. 2006, AT 4:33 O'CLOCK P.M.
RESTATED CERTIFICATE, FILED THE TWENTY-FIFTH DAY OF APRIL,
A.D. 2007, AT 3:28 O'CLOCK P.M.
CERTIFICATE OF DESIGNATION, FILED THE EIGHTEENTH DAY OF
OCTOBER, A.D. 2007, AT 8:38 O'CLOCK A.M.
CERTIFICATE OF OWNERSHIP, FILED THE SEVENTEENTH DAY OF

DECEMBER, A.D. 2009, AT 7:13 O'CLOCK P.M.

Q.I-@Hmr W eu_ﬂn:’lr.' s«wuuy of State )b

Authentication: 202933273
Date: 09-02-16

3395371 8100H
SR# 20165641272

You may verify this certificate online’d




~ Delaware ..

The First State

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE dF
THE AFORESAID CERTIFICATE OF OWNERSHIP IS THE FIRST DAY OF |
JANUARY, A.D. 2010 AT 12:01 O'CLOCK A.M.

CERTI;F'ICATE OF OWNERSHIP, FILED THE SEVENTEENTH DAY OF |
DECEMBER, A.D. 2009, AT 7:14 O CLOCK P.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID CERTIFICATE OF OWNERSHIP IS THE FIRST DAY OF
JANUARY, A.D. 2010 AT 12:02 O'CLOCK A.M.

CERTIFICATE OF DESIGNATION, FILED THE TWENTY-FOURTH DAY OF
JUNE, A.D. 2010, AT 7:44 O'CLOCK P.M.
AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID

CERTIFICATES ARE THE ONLY CERTIFICATES ON RECORD OF THE

AFORESAID CORPORATION , "“"MARATHON OIL CORPORATION”.

thﬁiwmwn’ Yary oA Srate 3

Authentication: 202933273
Date: 09-02-16

3395371 8100H
SR# 20165641272

You may verify this certificate onlin




STATE oF DEIN@adBE4 roz
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 01:00 PM .05/30/2001
010257689 — 3395371

P

Certificate of Incorporation
of
USX HoldCo, Inc,

FIRST: The name of the Corporation (which is hereinafier referred to as the
"Corporation") is

USX HOLDCO, INC,

SECOND; lts registered office and place of business in the State of Delaware is located at
2711 Centerville Road, Suite 400, City of Wilmington, County of New Castle. The registered
agent in charge thereof upon whom process against the Corporation may be served is Corpora-
tion Service Company.

THIRD: The purposes of the Corporation are to engage in any lawful act or activity for
which corporations may be organized under the General Corporation Law of Delaware, and
without limiting the foregoing to engage in integrated steel operations and to develop, mine,
produce, manufacture, construct, transport, buy, hold, s¢ll and generally deal in products,
materials, property, both tangible and intangible, and services of all kinds.

FOURTH: The total number of shares of stock which the Corporation shall have authority
to issue is 1,000 shares of Common Stock, each having a par value of one penny ($0.01).

FietH: The name and mailing address of the Sole Incorporator is as follows:

Name: Address:
Deborah M. Rensch P.O. Box 636

Wilmington, Delaware 19899-0636

S1xTH: The existence of the Corporation is to be perpetual.

SEVENTH: The private property of the stockholders shall not be subject to the payment of
corporate debts to any extent whatever.



EIGHTH: The number of directors of the Corporation shall be fixed from time to time by,
or in the manner provided in, its by-laws and may be increased or decreased as therein provided,
but the number thereof shall not be less than three.

The directors of the Corporation shall be divided into three classes: Class I, Class Il and
Class I1I. Each class shall consist, as nearly as may be possible, of one-third of the w
number of the Board of Directors. In the election of directors at the 2002 annual mecting of the
stockholders, the Class I directors shall be elected to hold office for a term to expire at the first
annual meeting of the stockholders thereafter; the Class IT directors shall be ¢lected to hold office
for a term to expire at the second annual meeting of the stockholders thereafter; and the Class 1
directors shall be elected to hold office for a term to expire at the third annual meeting of the
stockholders thereafter, and in the case of each class, until their respective successors
elected and qualified. At each annual election held after the 2002 annual meeting of the
stockholders the directors elected to succeed those whose terms expire shall be identified as
being of the same class as the directors they succeed and shall be elected to hold office fot a term

. to expiré at the third annual meeting of the stockholders after their election, and until their

respective successors are duly elected and qualified. If the number of directors is changed, any
increase or decrease in directors shall be apportioned among the classes so as the maintain all
classes as equal in number as possible, and any additional director elected to any class shall hold
office for a term which shall coincide with the terms of the ather directors in such clags and until

his suceessor is duly elected and qualified.

- Tn the case of any increase in the number of directors of the Corporation, the additional
director or directors shall be elected by the Board of Directors.

In the case of any vacancy in the Board of Directors from death, resignation, disqualifica-
tion or other cause, a successor to hold office for the unexpired portion of the term of the director
whose place shall be vacant, and until the election of his successor, shall be elected by a majority
of the Board of Directors then in office, thongh less than a quorum.

Directors of the Corporation may be removed only for cause.

Nints: The Board of Directors shall have power to adopt, amend and repeal the by-laws
at any regular or special meeting of the Board of Directors, provided that notice of intention to
adopt, amend or repeal the by-laws in whole ot in part shall have been included in the notice of
meeting; or, without any such notice, by a vote of two-thirds of the directors then in office.

Stockholders may adopt, amend and repeal the by-laws at any regular or special meeting
of the stockholders by an affirmative vote of two-thirds of the shares outstanding and entitled to
vote thereon, provided that notice of intention to adopt, amend or repeal the by-laws in whole or
in part shail have been included in the notice of the mecting.




Any action required to be taken at any annual or special meeting of the stockholders of
~ the Corporation, or any action which may be taken at any annual or special meeting of the
stockholders or otherwise, may not be taken without a meeting, prior notice and a vote, and
stockholders may not act by written consent,

TeNTH: The Board of Directors from time to time shall determine whether and to what
extent, and at what times and places, and under what conditions and regulation, the accounts and
books of the Corporation, or any of them, shall be open to the inspection of the stockholders, and
no stockholder shall have any right to inspect any account or book or document of the Corpora-
tion, except as conferred by law or authorized by the Board of Directors, or by the stockholders.

ELEVENTH: The directors may from time to time declare such dividends as the;,y shall
deem advisable and proper, subject to such restrictions as may be imposed by law, and pay the
same to the stockholders at such times as they shall fix. '

The Board of Directors shall have power to issue bonds, debentures, or other obligations,
either non-convertible or convertible into the Corporation's stock, subject to the provisions of
" Article Fourth and upon such terms, in such manner and under such conditions in conformity
with law, as may be fixed by the Board of Directors priot to the issue of such bands, debentures
or other obligations.

TWELFTH: No director shall be personally liable to the Corporation or its stockhol.ders for
monetary damages for any breach of fiduciary duty by such director as a director, except (i) for
breach of the director's duty of loyalty to the Corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or knowing violation of law,
(iii) pursuant to Section 174 of the Delaware General Corporation Law, or (iv) for any transac-
tion from which the director derived an improper personal benefit, No amendment to or repeal of
this Article Twelfth shall apply to or have any effect on the liability or alleged liability of any
director of the Corporation for or with respect to any acts or omissions of such director occurting
prior to such amendment or repeal.

THIRTEENTH: The powers and authorities hereinbefore conferred upon the Boiarcl of
Directors are in furtherance and not in limitation of those conferred by the laws of the State of
~ Delaware. '

FOURTEENTH: The Corporation reserves the right at any time and from time to time fo
amend, alter, change or repeal any provisions contained in this Certificate of Incorporation in the
‘manner now or hereafter prescribed by law, and all rights preferences and privileges of whatso-
ever nature conferred upon stockholders, directors or any other persons whomsoever by and
pursuant to this Certificate of Incorporation in its present form or as hereafter amended are
granted subject to the rights reserved in this Article. ‘



- I, THE UNDERSIGNED, being the Sole Incorporator hereinbefore named, for the
purpose of forming a corporation pursuant to the General Corporation Law of the State of
Delaware, do make this Certificate, hereby declaring and certifying that this is my act and deed
and the facts herein stated are true, and accordingly have hereunto set my hand this 30™ day of
May, 2001.

o
Deborah M. Reusch
Sole Incorporator

248018,01-Wilmington S1A
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RESTATED
CERTIFICATE OF INCORPORATION
OF
USX HOLDCO, INC.

The undersigned, Robert M. Stanton, certifies that he is the President of USX
HoldCo, Inc., a corporation organized and existing under the Jaws of the State of Delaware (the
"Corporation"), and does hereby further certify as follows:

(13  The name of the Corporation is USX HoldCo, Inc.

(2)  The name under which the Corporation was originally incorporated
was USX HoldCo, Inc. and the original Certificate of Incorporation of the
Corporation was filed with the Secretary of State of the State of Delaware on
May 30, 2001.

(3)  This Restated Certificate of Incorporation was duly adopted in
accordance with the provisions of Sections 242 and 245 of the General Corpora-
tion Law of the State of Delaware.

(4)  This Restated Certificate of Incorporation shall become effective at
8:30 a.m. Bastern Daylight Time on July 2, 2001.

(5}  The text of the Restated Certificate of Incorporation of the Corpo-
ration as amended hereby is restated to read in its entirety, as follows:



FiRsT: The name of the Corporation (which is hereinafter referred to as the “Corporatia

USX CORPORATION

Seconp: Its registered office and place of businass in the State of Delaware is locat

Road, Suite 400, Wilmington, ' Be.
against the Corporation may be served is Coxpoxation Service Company.

NO. 995

n") is

d at 2711 Centerville
The registered agent in charge thereof upon whom process :

THIRD: The purposes of the Corporation are to angage in any lawful act or activity for which corporations
may be organized under the General Corporation Law of Delaware, and without limiting the foregoing to
engage in integrated steel operations and io develop, mine, produce, manufacture, consiruct, transpor, buy,

hold, sell and genarally deal in products, materials, proparly, both tangible and intangible,
kinds.

and services of all

FourTH: The tatal number of shares of capital stack which the Corporation shall have gutherity to issue is

Eight Hundred Forty Mitlion (840,000,000), of which Forty Milllon (40,000,000) shares shall
ferred Stock, without par value (hereinafter called “Preferred Stock"), Five Hundred Fifty Mi
shares shall be shares of a ¢lass of comman stock designated as USX-Marathon Group G
value §1.00 per share (“Marathon Stock"), Two Hundred Million (200,000,000) shares sh
class of common stack designated as USX-U.S. Steel Group Common Stock, par valu
("Steel Stock"), and Fifty Million (50,000,000 shares shall be shares of a class of commo
as USX-DeMmi Group Common Stock, par value $1.00 per share {"Delhi Stock™). The Maraih
Stock and the Delhi Stock shall hereinafter collactively be called the “Common Stock™.

DIVISION |

The powers and rights of the shares of each class of Common Stock, and the qualifica
restrictions thereof, are as follows:

be shares of Pre-
lion {650,000,000)
pmmon Stock. par
all be shares of a
$1.00 per share
stock designated
an Stock, the Steel

tions, limitations or

1. Oividend Rights. Subject to the express terms of any outstanding series of Preferred Stock, divi-

dends may be declared and paid upon &ach class of the Common Stock upon the
below with respect to each such class solely in the discretion of the Board of Directors

(a) Dividends on Marathon Stock. Dividends on the Marathon Stock may be
aut of funds of the Carporation legally available therefor,

(b) Dividends on Steel Stock. Dividends on the Steel Stock may be declared a

erms provided for
declared and paid

nd paid only out of

the lesser of (i) funds of the Corporation legally availabie therefor and (ii) the Available Stesl Dividend

Amount.

(c) Dividends on Dethi Stock. Dividends on the Dethi Stock may be declared &

nd paid anly out of

the lesser of (i} funds of the Corporation legally avallable therafor and (ii) the Available Delhi Dividend

Amount.

(d) Discrimination Betwsen Classes of Common Stock. The Board of Direct

ors, subject o the

provisions of Sections 1(a), (b} and 1(c), may, in its sole discretion, declare and pay dividends

axclusively on any class or classes of Comman Stock in equal or unequal amoun

the amounts of funds available for dividends on each class, the respective voting an

s, notwithstanding
d liguidation rights

of each class, the amount of prior dividends declared on each c¢lass or any other factor.

1
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5. Exchange and Reder:.ion. Shares of each class of Common Stock are subject o exchange or
redemption, as the case may be, upon the terms provided below with respect to each such class; provided
that no s.ch class may be exchanged or redeemed in its entirety if all of the other classes have been, or
are at the time being, exchanged or redeemed in their entirety: -

—r

(&) Exchange and Redemption of Marathon Stock.

() At any time on or after the date on which the Corporation has transferred all of the assets
and liabifities of the Marathon Group to a whally owned subsidiary of the Corporation (the “Mara-
thon Group Subsidlary”), the Board of Directors may, in its sole discretion and by & majority vote
of the directors then in offics, provided that there are funds of the Corporation legally available
therefor, declare that all of Ihe outstanding shares of Marathon Stock shall be exchanged on an
Exchange Date set forth in a notice to holders of Marathon Stock pursuant to Seetion 2(d)(i), for
all of the autstanding shares of common stock of the Marathon Group Subsidiary, on & pro rata

- basis, each of which shall, upon such issuance, be fully paid and nonassessabla,

(il) After any Exchange Date for Marathon Stock, any shara of Marathon Stack that is issued
on conversion or exercise of any Convertible Securities shall, to the extent of funds of tha Gorpo-
ration legally available therafor, immadlately upon issuance pursuant to such conv;ersion or exef-
cise and without any notice or any other action on the part of the Corporation or its Board of
Directors or the holder of such share of Marathon Stock, be redeemed for $.01 it cash.

(b) Exchange and Redsmption of Steel Stock.

(i} In the event of the Dispasition, in one transaction or a series af related trjamsactions, by
the Corporation of all or substantially all of the properties and assets of the U.S. Steel Group
(other than in connection with the Disposition by the Corporation of all of its properties and assets
in one transaction) to any person, entity or group (other than (A) the holders of all outstanding
shares of Stael Stock on a pro rata basis or (B) any person, entity or group in which the Corpo-
ration, directly or indirectly, owns a majority equity interest), the Corporation shall, on or prior to
the first Businass Day following the 60th day following the consummation of such Disposition,
sither: ‘

(A) subject to paragraph 1(b) above, declare and pay a dividend in cash énd/or in secu-
rities or other property received as proceeds of such Digposition to the holders of Steel Stock
in an amount equal to the Net Proceeds of such Disposition; or ‘

(B) to the extent that there are funds of the Corporation lagally availabl:e therefor, re-
deem the number of whole shares of outstanding Steel Stock that has an aggregate average
Market Value, during the ten-Business Day period beginning on the first Busingss Day fol-
lowing such consummation, closest to the value of the Net Proceeds of such Disposition, for
cash and/or securities or other property recsived as proceeds of such Disposition in an
ameount equal to such Net Proceeds; or

(C) exchange each outstanding share of Stesl Stock for a number of fully paid and
nonassessable shares of Marathen Stock or, if there are no sharas of Marathon Stock out-
standing on the Exchange Date and shares of Delhl Stock are then outstanding, of Delhi
Stock equal to 110% of the average daily ratio (calculated to the nearest five decimal places)
of the Market Value of one share of Steal Stock to the Market Value of one share of Mara-
then Stock or one share of Delhi Stock, as the case may be, during such ten-Business Day

petiod. »
For purposas of this Section 2(b)(i):

(x) as of any date, “substantially all of the properties and assets of the U.S. Stesl Group”
ghall mean a portion of such properties and assets that reprasents at laast 80% aof either of the
then-current market value of, or the aggregate revenues for the immediately preceding twelve
fiscal quarterly periods of the Corporation derived from, the proparties and assels of the U.5.
Stesl Group as of such date (axeluding the properties and assets of any persan, anlity or group
in which the Corporation, dire~tiy or indiractly, owns less than a majority equii interast);

2
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(y) if smmediately after any event, the Corparation, directly or indirectly, owns |sss than a
majority equity Interest in any person, entity or group In which the Corporation, directly or indi-
rectly, owned a majotity equity interast immediately prior to the occurrence of such event, a
Disposition of all of the properties and assets of the U.S. Steal Group owned by such person,
antity or graup shall be deemed to have occurred; and

(2) in the case of a Disposiﬁon of propenies and assets In a series of related transactions,
such Dispasition shall not be deemed to have been consummated until the consummation of the
last of such transactions.

{ij The Board of Directors may, by a majority vote of the directors then in office, at any time
after a dividend or redemption pursuant to clause (A) or (B), respectively, of Section 2(b)(i),
daclare that sach of the ramaining outstanding shares of Steel Stock shall be exchanged, on an
Exchange Daie set forth in a notice to holders of Steel Stock pursuant to Section 2(d)(), for a
number of fully paid and nonassessable shares of Marathon Stock or, if there are no shares of
Marathon Stock outstanding on such Exchange Date and shares of Delhi Stack are then out-
standing, of Delhi Stock, equal to 110% of the Market Value Ratio as of the fifth Business Day
prior to the date such notice is mailed to such holders. For purposes of the preceding sentencs,
“Market Value Ratio”, as of any date, shall maan tha highast of the following (calculated to the
nearest five decimal places): (A) the average ratio of S/X for the five-Business Day period ending
on such date, (B) the quotlent of (1) the sum of (w) four fimes the average ratia of &/X for the
five-Business Day period ending on such date, (x) three times the average ratio of S/X for the
next preceding five-Business Day period, (y) two times the average ratio of S/X far the next
preceding five-Business Day period and (z) the average ratio of S/X for the next preceding five-
Business Day period, divided by (2) ten and (C) if the dividend pursuant to clause (A) of Sectian
2(b)(i) was declared and paid or the redemption pursuant to (8) of Section 2(b)(i) was made prior
to the commencement of the most recently completed fiscal quarter of the Corparation, the aver-
age ratio of &/X for such fiscal quarter, where S is the Market Value of one share of Steel Stock
and X is the Market Value of one share of Marathon Stock or one share of Delhi Stock, as the

case may be.

(iii) At any time on or after the data on which the Corporation has transferred all of the assets
and liabilities of the U.8. Steel Group (and no other assets or liabilities) to a wholly owned sub-
sidiary of the Corparation (the "U.S. Steef Group Subsidiary™), the Board of Directors may, in its
sole discretion and by a majority vots of the directors then in office, provided that there are funds
of the Corporation legally available therefor, declare that all of the outstanding shares of Stesl
Stock shall be exchanged on an Exchange Date set forth in a notice to holders of Steel Stock
pursuant ta Section 2(d)(i), for all of the outstanding shares of common stock of the U.S. Steal
Group Subsidiary, on a pro rata basis, each of which shall, upon such issuance, be fully paid and
nonassessable,

(iv) After any Exchange Date or Redemption Date on which all outstanding Steel Stock was
exchanged or redeemad, any share of Steal Stock that ia Issued on conversion or exercise of
any Convertible Securities shall, immediately upon issuance pursuant to such conversion or ex-
ercise and without any notice or any other action on the part of the Gorporation or its Baard of
Directors or the holder of such share of Steel Stock:

(A) in the avent the then-outstanding Stesl Stock was exchanged for Marathon Stock or
Delhi Stock on such Exchange Date pursuani to Section 2(b)(i) or 2(b)(ii), be exchanged for
the kind and amount of shares of capital stock and other securities and property that a hofder
of such Convertible Security would have been entitled to receive pursuant to the terms of
such Convertible Security had such terms provided that the conversion privilege in effect
immediately prior to any exchange by the Corporation of any of Its capital stock for shares of
any other capltal stock of the Corporation would be adjusted sa that the holder af any such
Convertibla Sacurity theraafter surranderad for conversion would be entitled to raceive the

number of shares of capital stock of the Corporation and other securities and property he
would have owned Immediataly following such action had such Canvertible Security been
converted immediately prior thereto; or

(B) in the event the then-outstanding Steel Stock was redeemed in whale pursuant to
elause (B) of Section 2(b)(i) or exchanged for common stock of the U.S. Steel Group Sub-
sidiary pursuant 1o Saction 2(b)(iil), be radsemad, to the extent of funds of the Corporation

legally available therefor, for $.01 in cash.

3
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The provisions of clause (A) of this Section 2(b)(iv) shalt not apply to| the extent that
aquivalent adjustments are otherwise made pursuant to the provisions of such Convertible
" Secuyities. : .

(c) Exchange and Redemption of Delhi Stock.

(i} In the event of the Disposition, in one transaction or & geries of ralated transactions, by
the Corporation of all or substantially all of the properties and assets of the De hi Group | (other
than in connection with the Digposition by the Corporation of all of its properiies and assels in
one transaction) to any person, entity or group (other than (A) the holders of| all outstanding
shares of Delhi Stack on & pro rata basis or (B) any person, entity or group in which the Caorpo-
ration, directly or indirectly, owns a majority equity interest), the Corparation shall, on or prior to
the first Business Day following the 60th day following the consummation of stch Disposition,
aither; ' ‘

(A) subjact to paragraph 1(c) above, declare and pay a dividend in cash and/or in secu-
rities or ather property receivad as proceeds of such Disposition to the holders of Delhi Stock
in an amount aqual to the product of the Delhi Fraction and the Net Procegds of such Dis-

position; or

(B) to the extent that there are funds of the Corporation legally available therafor, re-
deem the number of whole shares of outstanding Delhi Stock that has an aggregats average
Market Value, during the tan-Business Day period beginning on the first Business Day fol-
lowing such consummation, closast to the value of the product of the Delhi Fraction and the
Nat Proceeds of such Disposition, for cash and/or securities or other property received as
proceeds of such Disposition in an amount equal to such product; or

(C) exchange each outstanding share of Delhi Stack for a number of fully pajd and
nonassessable sharas of Marathon Stock or, if there are no shares of Marathon Stack out-
standing on such Exchangs Date and shares of Stesl Stock are then outstanding, of Steel
Stock, equal to 110% of the average daily ratio (calculated to the nearest five decimal
places) of the Market Value of one share of Delhi Stock 1o the Market Value of one share of
Marathon Stock of ona share of Steel Stock, as the case may be, during such ten-Business
Day period. ‘

For purposes of this Section 2(c)(l):

{x) as of any date, "substantially all of the properties and assets of the Delhi Group” shall
mean a porlion of such properties and assets that represents at least 80% of either of the then-
current market value of, or the aggregate revenues Yor the immediately preceding twelve fiscal
quarterly periods of the Corporation derlved from, the properties and assets of the Delhi Group
as of such date (excluding the properties and asssts of any person, entity or graup in which the
Corporation, directly or indirectly, owns less than a majority equity Interest);

(y) if iImmediately after any evant, the Corporation, diractly or indiractly, owns less than a
majority equity interast in any person, entity or group in which the Corporation, directly or indi-
rectly, owned & majotity equity intarest immediately prior to the occurrence of such event, a
Disposition of all of the properties and assets of the Delhi Group owned by such person, entity or

group shalt be deemed to have occurred; and

(z) in the case of a Disposition of properties and assets in a series of related fransactions,
such Disposifion shall not be deemed to have been consummated until the cons ummation of the
last of such transactions.

(iijy The Board of Directors may, by a majority vote of the directors then in offics, at any time
after a dividend or redemption pursuant to clause (A) or (B), respectively, of| Section 2(c)(i),
declare that each of the remaining outstanding shares of Delhi Stock shall be exchanged, on an
Exchange Date set forth in a notice to holders of Delhi Stock pursuant to Section 2(d)(7), for a
number of fully pald and nonassessable shares of Marathon Stock or, if there g;e no shares of

Marathen Stock outstanding on such Exchange Date and shares of Steel Stock ars then aut-
standing, of Steel Stock equal to 110% of the Markst Value Ratio as of the fify fusiness Day
prior ta the date such natice is mailed to such holders. -
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g Board of Directors may, by a majority vote of the directors then in offlce. at any time
ot c]are that each of the outstanding shares of Delhi Stock shall be exchanged, on an Exchange

«“Date set forth in a notice to holders of Delhi Stock pursuant to Section 2(d)(i), for a numbar of

fully paid and nonassessable sharas of Marathon Stock or, if there are no shares| of Marathon
Stock outstanding on such Exchanga Data, of Stesl Stock aqual to 115% of the Markat Value
Ratio as of the fifth Business Day prior to the date such notice is mailed to such holdars.

(iv) For purposes of Section 2(c)(ii) and (iii), the “Market Value Ratio”, as of any date, shall
mean the highest of the following (calculated to the nearest five decimal places): (A) the average
ratio of D/X for ihe five-Business Day parlod ending on such date, (B) the quotient of (1) the sum
of (w) four times the average ratio of D/X for the five-Business Day period ending on such date,
(x) three times the average ratio of D/X for the next preceding five-Business Day panod {v) two
times the average ratio of O/X for the next preceding five-Business Day period and (2) the aver-
age ratio of D/X for the naxt preceding five-Business Day period, divided by (2) ten and (C) if the
dividend pursuant 1o clause (A) of Section 2(c)(i) was declared and paid o1 the redemption pur-
suant 1o clause (B) of Section 2(c)(i) was made prior to the commencemant of the most recently
completed fiscal quarter of the Corporatlon, the average ratio of D/X for such fiscal quarter, whers
D is the Market Value of one share of Delni Stock and X is the Market Value of one share of
Marathon Stock or one share of Siesl Stock, as the case may be.

{v) At any time on or after the date on which the Corporation has transferred all of the asssts
and liabilities of the Dalhi Group (and no other assets or ligbilities) to a wholly owned subsidiary
of the Corporation (the “Delhi Group Subsidiary”), the Board of Directars may, in its sole discre-
tion and by a majority vole of the directors then in office, pravided that there are funds of the
Corporation legally avallable therefor, declare tnat all of the outstanding shares of Delhi Stack
shall be exchanged on an Exchange Date set forth in a notice to holders of Delhi Stock pursuant
to Section 2(d)(i), for 8 number of gutstanding shares of common stock of the Delki Group Sub-
sidiary equal to the product of the Delhi Fraction and the number of all outstanding shares of
common stack of the Delhi Group Subsidiary, on a pra rata basis, each of which shall, upon such
issuance, be fully paid and nonassessable.

(vi) After any Exchange Date or Redemption Data on which all outstandmg Delhl Stock was
exchanged or redeemed, any share of Delhi Stock that is issued on conversion of exercise of
any Converiible Secuntles shall, immedlately upon issuance pursuant to such convarsion or ex-
ercise and without any natice or any othar action on the part of the Corporation or jits Board of
Directors or the holder of such share of Dalhi Stock: |

(A) in the event the then-autstanding Delhi Stock was exchanged for Marathon Stock or
Steel Stock on such Exchange Date pursuant to Section 2(¢)(i), 2(c)(ii) or Z(c)(m) be ex-
changed for the kind and amount of shares of capital stock and other securitiss and praperty
that a holder of such Convertible Security would have been entitled to receive pursuant to the
terms of such Cenvertible Security had such terms provided that the conversion privilege in
effect immediately prior to any exchange by the Corporation of any of its caplta! stock for
shares of any other capital stock of the Corporation would be adjusted so that the holder of
any such Convertible Security thereafter surrendered for conversion would be entitied 1o re-
ceive the number of shares of capital stock of the Corporation and other securities and prop-
erty he would have owned immediately following such action had such Convartible Security
been converted immediately prior thereto; or

(B) in the evant the then-oytstanding Pelhl Stock was redesmed in whols pursuant to
clause (B) ot Section 2(c)(l) or exchanged for common stack of the Delhi Group Subsidiary
pursuant to Section 2(c)(v}, be redeemed, to the extent of funds of the Corporation legally
available therefor, for $.01 in cash,

The provisions of clause (A) of this Section 2(c)(vi) shall not apply to the extent that equive-
lent adjustments are otherwise made pursuant o the pravisions of such Convertible Securitles.

(d) General Exchange and Rademption Provisions.

(i) In the event of any exchange or redemption pursuant to this Section 2 (other than Section
2(a)(it), 2(b)(iv), or 2(c){vi)), the Corporation shall cause to ba given to each halder of the class
of Common Stock to be so exchanged or redeemed a notice stating (A) that shares of such class

5
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%1 Common Stock shall be exchanged or redeemed, as the case may be, (B)'the Exchange Date
or the Redemption Date, (C) in the event of a partial redemption of Steel Stock or Dethi Stock,
as the case may be, pursuant to clause (B) of Section 2(p)(i) or clause {B) of Section 2(c)(i),
respactively, the number of shares of Steel Stock or Delhl Stock, as the case may be, to be
redesmed, (D) tha kind and amount of shares of capital stock or cash andfor securities or ather
property to be received by such holder with respact to each share of such class of Common
Stoek held by such holder, including details as o the calcuiation thereot, (E) the place or places
whare certificates for shares of such class of Comman Stock, properly endarsed or assigned for
transfer (uniess the Cormoration shall waive such requirement), areé to ba surrendered for dalivary
of certificatss for shares of such capital stock or cash and/or securities or other propenty and (F)
that, subject Yo Section 2(d)(lv) hereof, dividends on such shares of Common Stock will ceasa to
be paid as of such Exchange Date or Redemptian Date. Such notice shall be sant by first-class
mail, postage prepaid, not lass than 30 nor more than 60 days prior 1o the Exchange Date or
Redemption Date, as the case may bs, and in any case to each holder of the class of Common
Siock to be exchanged or redeemed, at such halder's address as the same appears on the stock

~ transfer books of the Corporation, Neither the failure to mall such notice to any particular halder

of such class of Common Stock nor any dafect therein shall affect the sufficiency thereof with
respact to any other holder of such class of Common Stock.

(ii) If less than all of the oulstanding shares of Steel Stock or Delhi Stock, s the case may
be, are to be redeamed pursuant to clause (B) of Section 2(b)(i) or clause (B} of Section 2(c)(i),
respactively, such shares shall be redeemad by the Corporation pro rata amang the holders of
such class of Common Stock or by such other method as may be determinad by the Board of

Directors to be equitable.

(iii) The Corporation shall not be requirad to Issue ar deliver fractional shares of any class of
capital stock or any fractional securities to any holder of any clags of Common Stock uponr any
exchange, redamption, dividend or other distribution pursuant to this Section 2. If more than one
share of any class of Common Stack shall be held at the same time by the same holder, the
Corporation may aggregate the number of shares of any class of capital stock that shall be
issuable or the amount of securities that shall be deliverabie to such holder upon any exchangs,
redemption, dividend or other distribution (Including any fractions of shares or securities). (f the
number of shares of any class of capital stock of the amount of securities remaining to be issued
ar delivered to any holder of any class of Common Stook Is a fraction, the Corporation shall, if
such fraction is not Issued or delivered to such halder, pay a cash adjustment in respeact of such
fraction in an amount equal to the fair market value of such fraction on tha fifth Business Day
prior to the date such payment is 10 be mads. For purposes of the preceding sentence, “fair
market value" of any fraction shall be (i) in the case of any fraction of a share of capital stock of
the Corporation, the product of such fraction and the Market Value of ona share of such capital
stack and (ii) in the case of any other fractional security, such value as is daterminad by the
Board of Diractors.

{iv) No adjustments in respect of dividends shall be made upon the exchange of redemption
of any shares of any class of Common Stock; provided, however, that if the Exchange Date or
Redemption Date with respect to any class of Common Stock shall be subsequent to the record
data for the payment of a dividend or other distribution thereon or with respect thereto, the hold-
ers of shares of such class of Common Stock at the close of business on such record date shall
be entitled to recaive the dividend or ather distribution payable on or with respect to such shares
on the date set for payment of such dividend or other distribution, notwithstanding the exchange

or redamption of such shares or the Corporation’s default in payment of the dividend or distribu--

tion dua on such dafe.

(v) Befare any holder of shares of any class of Common Stack shall be entitled to receive
certificates reprasenting shares of any capital stock or cash and/or securllies or other property to
be received by such holder with respect to such shares of such class of Common Stock pursuant
to this Saection 2, such holder shall surrender at such offlce as the Corporation shall specify
certificates for such shares of such class of Common Stock, properly endorsed or assigned for
transfar (unless the Corporation shall waiva sueh raquiremant). The Gorparation will as soon as
practicable after such surrender of ¢atificatas representing such shares of such class of Com-
man Stack delivar o the persan for whose account such shares of such class of Common Stack
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rondered, or 10 his nominea or nominees, cettificates rapre--rling the numbar of
ares of the kind of capltal stock or cash and/or securities or other property to which he
be entitled as aforesaid, together with any fractional payment contemplated by Section
7% 2d)(iii). If lesa than all of the sharas of any class of Common Stock, representad by any one
cerlificate are to be redsemad, the Corporation shalf issue and deliver 8 new centificate for the
shares of such class of Gommon Stock not redeemed.

{vi) Fram and after any applicable Exchange Date or Redemption Date, all rights of a holder
of shares of any class of Common Stock that were exchanged or redeemed shall cease except
for the right, upon surrender of the certificates representing such shares of Common Stock, to
raceive certificates representing shares of the kind and amount of capital stock ar cash and/or
securities or other property for which such shares were axchanged or redeemed, together with
any fractional paymant contemplated by Section 2(d)(iil) and rights to dividends as provided in
Section 2(d)(iv). No holder of a certificate, that immediately prior to the applicable Exchangs Date
for any class of Common Stock represented shares of such class of Common Stock, shall be

- enfitled 1o receiva any dividend or other distribution with raspact to shares of any kind of capital
stock into which such class of Common Stock was exchanged until sumender of such holder's
carfificate for a certificate or certificates representing shares of such kind of capital stock. Upon
such surrender, there shall be paid to the holder the amount of any dividends or othar distribu-
tions (without interest) which theretofore became payable with respect to a record date after the
Exchange Date, but that were not paid by reason of the foregaing, with respect to the number of
whole shares of the kind of capital stock reprasantad by the certificate or centificate jssued upon
such surrender. From and after an Exchange Date for any class of Common Stock, the Corpora-
tion shall, howaver, be entitled to treat the cerificaies for such class of Common Stock that have
not yet been surrendered for exchange as evidencing the ownership of the numbear of whole
shares of the kind o kinds of capital stock for which the shares of such ¢lass of Common Stock
represented by such certificatas shall have been exchanged, notwithstanding the failure to sur-
render such cenificates.

(viiy The Corporation will pay any and all documentary, stamp or similar issue or transfer
taxes that may be payable in respect of the issue or delivery of any shares of capital stock on
exchange of shares of any class of Common Stock pursuant hereto. The Corporall:on shall not,
however, be required to pay any fax that may be payable in respect of any transfe?r invalved in
the issue and delivery of any shares of capital stock in a name other than that in which the shares
of the class of Common Stack so exchanged wers registered, and no such issue or delivery shall
be made unlese and until the person requesting such issue has paid to the Cofporation the
amount of any such tax, or has established to the satisfaction of the Garporatian that such tax
has beasn paid.

3. Voting Rights.

(a) Except as provided in clauses (c), (d) or (2) below, the holders of all classes|of Common
Stock shall vote together as a single class on all matters as to which holders of Cammon Stock are
entitled to vote. On all matters to be voted on by the holders of all classes of Common Stock tagether
as a single class, (i) each ouistanding share of Marathon Stock shall have one vote, (i) each out-
standing share of any other class of Common Stock shall have a number of votes equal to the
quotient (calculated to the nearest three decimal places), as of the fifth Business Day| prior to the
applicable record date or as of any other applicable date, of (A) the sum of (1) four times the average

ratio of X/Y for the five-Business Day period ending on such fifth Business Day, (2) three times the .

average ratio of X/Y for tha next preceding five-Businass Day period, (3} two times the avearage ratio
of X/Y for the next preceding five-Business Day period and (4) the average ratio of X/Y|for the next
pracading five-Business Day period, divided by (B) ten, where X is the Market Value of such class of
Common Stock and Y is the Market Value of the Marathon Stock or If there are no shares of Marathon
Stack outstanding on such record or other applicable dats or on any of the twenty-five Business Days

~ prior theseto, the sum.of the Market Values of the Steel Stock and of the Delhi Stock; provided that

until the Delhi Stock has been traded regular way on the New Yark Stock Exchangefor at least
twenty-five Business Days, each outstanding shara of the Delhi Stock shall have a number of votas
equal to the ratio of A/B (calculated to the nearest three decimal places), where A is the average of
the high and low reported sales prices of a share of the Delhi Stock on the New York Stack Exchange,
and B is the average of the high and low reported sales prices of a share of Marathon|Stock or! If
there ara no shares of Marathon Stock outstanding, the sum of the average of the high and low
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"‘"3"7d sales prices of a share of the Steel Stock and a share of the Delhi Stock on such Exchange,

i N ésch case on the Effective Dats, or on the first Business Day thereafter on which shares of the

Delhi Stock are traded on such Exchange, If shares of anly one class of Common Stock are outstand-
ing, @ach share of that class shall have one vote.

(b} Untess the vote or consent of a greater number of shares shall then be required by law, the
vote or consent of the holders of a majority of all of the shares of any class of Common Stock then
outstanding, voting as a separate class, shall be necessary for authorizing, sffecting or validating the
mergar or consolidation of the Corporation into or with any other corporation if such merger or con-
solidation would adversaly affect the powers or special rights of such class of COmmon Siock either
diracty by amendment of this Restated Gertificate of Incorporation or indirectly by requiring the hold-
ars of such class to accept or retain, in such merger ar consolidation, anything other than (i) shares
of such class or (i) shares of the surviving or resulting corporation having, In sither case, powers and
special rights identical to those of such dass prior to such merger or consolidation.

(c) Unless the vote or consent of a graater number of shares shall then be required by law, the
vote or consent of the holders of at least 66% % of all of the shares of Steel Stock then outstanding,
voting as a separate class, shall be necessary for:

(i) the declaration or payment of any dividend on, or the making of any other payment or
distribution with respect to any shares of any other class of Common Stock, if such dividend,
payment or distribution is fo be made with (A) proceads from the Disposition of any of the prap-
grties and assets of the U.S. Stesi Group or (B) any pordion of an equity interest in a person,
entity or group Lhat owns any of the properties or assets of the U.S. Steel Group; or

(ii) the use, or reservation for use, of any proceeds from the Disposition of any of the prop-
erties and assets of the U.S. Steel Group, or any of the properties and assets acquired with such
proceeds, in any business of the Corporation other than a business of the U.S. Steel Group;

provided such vate shall not be required if such proceeds are loaned at a rate or ratas reprasentative
of actual borrowings and short-tarm investmants by the Gorporation.

(dy Unless the vote or consent of a greater number of shares shall then be reqdired by law, the
votg or consent of the holders of at least 6634% of all the shares of Marathon Stock then outstanding,
voiing as a separate class, shall be necessary for:

(i) the declaration or paymant of any dividend on, ar the making of any other payment or
distribution with respect to, any shares of any other class of Common Stock, if such dividend,
payment or distribution is to be mada with {(A) proceseds from the Disposition of any of the prop-
edties and assets of the Marathon Group or (B) any portion of an equity interest in & person, entity
or group that owns any of the propeties and asssts of the Marathon Group; or ||

(iiy the use, or reservation for use, of any proceeds from the Disposition of any of the prop-
erties and assets of the Marathan Group, or any of the properties and assats acqu:red with such
praceads, in any business of the Corporation other than a business of the Marathon Group;

provided such vote shall not be requirsd to the exient such proceeds are loaned at a rate or rates
representatwe of actual borrowings and short-term investments by the Cotporation.

(8) Unlass the vote or consent of a greater number of shares shall then be required by law, the

vote or consent of the holders of at least 66%:5% of all of the shares of Delni Stock then outstanding,

voting as a separate class, shall be necessary for:

(i) the declaration or payment of any dividend on, or the making of any other payment or
distribution with respect to any shares of any other class of Common Stock, if| such dividend,
payment or dlstribution is to be made with (A) proceeds from the Disposition of any of tha prop-
erties and assets of the Delhi Group or (B) any portion of an equity intarast in a person, enfity or
group that owns any of the properties or assets of the Delhl Group, or

(ii) the use, or reservation for use, of any proceeds from the Disposition of einy of the prop-
arties and assats of the Delhi Group, or any of the propertles and assets acquired with such
proceeds, in any business of the Corporation other than a business of the Delhi Group;
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Uote shall not be required If such proéeads are loaned at a rate or rates representative
nowings and shor-term investmants by the Corporation. :

y () The number of authorized shares of any class of Common Stock may be increased or de-
~ creased (but not balow the number of shares thereof then outstanding) by the affirmative vots of the
holders of shares of Common Stock having a majority of the votes entitied 1o be cast by the holders
of all classes of Common Stock, voting together as provided for in Section 3(a) and without 2 saparate
vote of the halders of any class.

4. Liquidation Aights. In the event of the dissolution, liquidation or winding-up of the Corporation,
whether voluntary or involuntary, after there shall have been pald or set apart for the holders af Prefarred
Stock the full preferential amounts to which they ars entitied, the holders of the outstanding shares of sach
class of Common Stock shall be entitled to receive a fraction of the funds of the Corporation remaining for
distribution to its stockholders, where such fraction is equal to the quatient of (A) the sum of (1) four timas
the average ratio of «/y for the five-Business Day period ending on the Business Day prior to the date of
the public announcement of (1) a voluntary dissolution, liquidation or winding-up by the Corporation or (Il)
the institution of the procseding for the inveluntary dissolution, fiquidation or winding-up of the Corporation,
{2) three times the average ratio of xy for the riext preceding five-Business Day period, (3) two timas the
average ratio of xfy for the next preceding five-Business Day period and (4) the avarage ratio of ¥y for
the next preceding five-Business Day period, divided by (B) ten, where x is the Market Capitalization of
such class of Common Stock, and y Is the aggregate Market Capitalization of afl classes of Comman
Stock. For purposes of the preceding sentence, “Market Capitalization” of any class of Cammon Stock on
any day shall mean the product of () the Market Valus of such class of Common Stock on such day and
(ii) the number of shares oi such class of Commaon Stock outstanding on such day.

5. Defipitions. As used in this Division l, the following terms shall have the following meanings (with
terms defined in the singular having comparable meaning when used in the plural and vice versa), unlsss
another definition is provided or the context otherwise requires:

“Available Defhi Dividend Amount”, on any date, shall mean the product of the Delhi Fraction and
either (a) the greater of (J) an amount equal to (x) $172.8 million, increased or decreased, as appre-
priate, to reflect, from June 30, 1992, (A) Delhi Net Income, (B) any dividends or other distributions
declared or paid with respact to, or repurchases or issuances of, any shares of Marathon Stock prior
to the close of business on the date Delhi Stock is first issued attributed to the Dalhi Graup, (C) any
dividends or other distributions declared or paid with respect to, or repurchases or issuances of, any
shares of Delhi Stock or any shares of Preferred Stock attributed to the Delhi Group, (D) assets or
properties of the Delhi Group that are no longer included aa part of the Delhi Group as a result of any
such dividend, distribution or repurchase pursuant to the proviso to the definition of “Delhi Group™ and
(E) any other adjustments to stockholders’ equity of the Delhi Group made in accordance with gener-
ally accepted accounting principles, less (y) the sum of the agyregate stated capital of all autstanding
Preferred Stock attributed to the Delhi Group and the quotiant of the aggragate par value of all out-
standing Delhi Stack divided by the Delhi Fraction and {il) the axcess of the fair market value of the
net assets of the Delhi Group over the sum of the aggregate stated capital of all outstanding Preferred
Stock atributed to the Delhi Group, and the quotient of the aggregate par value of all outstanding
Delhi Stock divided by the Delhf Fraction, or (b) in case there shall be no such amount, an amount
equal to Delhi Net Income (if positive) for the fiscal year in which the dividend is declared and/or the
pracading fiscal year.

"Available Stes| Dividend Amount”, on any date, shall mean either (2) the greater of (i) an -

amount equal to (x) $2.244 billion, increased or decreased, as appropriate, to reflect (A) Steel Net
Income from the close of business on December 31, 1990, (B) any dividends or other distributions
declared or paid with respect to, or repurchases or issuances of, any sharas of common stock of the
Corporation after Decembar 31, 1990 and prior to the close of business on May 6, 1991 attributed to
the U.S. Steel Group, (C) any dividends or other distributions declarsd or paid with respact to, or
repurchases or issuances of, any shares of Steel Stack or any shares of Preferred Stock attributed to
the U.S. Steel Group and (D) any other adjustments to stockholdars’ equity of the U.8. Stael Group
mads in accordance with generally accepted accounting principles, less (y) the sum of the aggregate
par value of all outstanding Steel Stock and the aggregate stated capital of all eutstanding Preferrad
Stock attributed to the U.S. Steel Group and (i) the excess of the fair market value of the net assets
of the L.8. Steel Group over the sum of the aggregate par value of all outstanding Steel Stock and
the aggregate stated capital of all outstanding Preferred Stack attributed to the U.S. Steel Group, in
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he se of each of clause (i) and clause (i) increased by an amount equal to any effects of the
* recognition of the transition vbligation upon the adoption of Statement of Financial Accounting Stan-
dards (SFAS) Na. 108, “Employer's Accounting for Postretirement Benefits Other than Pansions”
(including any amendments thareto) and any cumulative effects of the adoption of SFAS No. 108,
“Accounting for Income Taxas” (including any amendments thereto) in the year of adoption or (b) in
case there shall be no such amount, an amount equal to Steel Net Incame (if positive) for the fiscal
year in which the dividend is declared and/or the praceding fiscal year.

“Business Day” shall mean each weekday othar than any day on which any relevant class of
Common Stock is not traded on any national securities exchange or the National Association of Se-
curities Dealars Automated Quotations National Market System ot in the over-the-counter market.

“Convertible Securities” shall mean any securlties of the Corporation that are convertible info or
evidence the right to purchase any shares of any class of Comman Stoek, pursuant to antidilution

provisions of such securities or otherwige.

The "Delhi Fraction" as of any date is & fraction the numarator of which shall be the numbear of
shares of Delhi Stock outstanding on such date and the denominator of which shall be initiafly
14,000,000 provided that such fraction shall in no event be greater than one. The denominator of the
Deihi Fraction shall be adjusted from time to time as appropriate to reflect (i) subdivisions (by stock
split or otherwise) and combinations (by reverse stock split or otherwise) of the Dalhi Stock and stack
dividands payable in shares of Delhi Stock ta holders of Delhi Stock and other reclassifications of
Delhi Stock, (i) the issuance of Delhi Stock, the proceeds of which are attributed to the Delhi Group
and (iii) repurchases by the Comoration of outstanding shares of Delhi Stock,

“Delhi Group" shall mean, (i) all of the businesses in which any of Delhi Gas Pipeline Corpara-
tion, The Nuaces Company, Delhi Gasmark, Inc. {(previously Texas Gasmark, Inc.), Tonkawa Gas
Processing Company, Delhl Gas Marketing Corp. (previously TXO Gas Marketing Corp.), Delhi Gas
Venturas Corp. (previously TXO Gas Ventures Corp.), Red River Gas Pipeline Corporation, Ozark
Gas Pipeline Corporation, Sweetwatet Pipseline Corporation, Western Gas Transmission, [n¢., and
Western Gas Corporation (or any of their predecessors or successors) is or has been engaged,
directly or indirectly, (ii) alt assets and liabilities of the Corporation to the extent atiributed to any of
such businessas, whether or not such assets or liabilities are or were assets and liabilities of such
companies, and (i) such businesses, assets and liabilities acquired by the Corporation for the Delhi
Group as determinad by the Board of Directors fo he included in the Delhi Group; provided that, from
and after any dividend or distribution with respact to any shares of Delfht Stock, or any repurchase of
sharas of Dslhi Stock from holders of Delhi Stock generally, the Delhi Group shall no longer include
an amount of assets or properties of the Delhi Group equal to the aggregate amount of such kind of
assets or properties so paid in respect of shares of Delhi Stock multiplied by a fraction, the numerator
of which is equal fo ane less the Delhi Fraction and the denominator of which is equal 1o the Delhi
Fraction. From and after the date on which all of the outstanding shares of Steel Stock are exchanged
for shares of Deihl Stock pursuant to any provision of Section 2, all of the businesses, assets and
ligbilities of the L1.5. Steel Group shall be included in the Delhl Group.

“Delhi Group Subsidiary” shall have the meaning set forth in Section 2(c){v).

“Delhi Net Income” shall mean the net Income or loss of the Delhi Group detarmined in accor-
danca with generally acceptad accounting principles, including income and expenses of the Corpora-
tion attributed to the operations of the Delhi Group on a substantially consistent basis, including,
without limitation, corporate administrative costs, net interest and other financial ¢costs and income

taxas.

“Dlsposition".shaﬂ mean the sale, fransfer, assignment or other dispesition (whether by merger,
consolidation, sale or contribution of assets or stock or atherwise) of proparties or assets.

“Exchange Date” shall mean any date fixad for an exchange of shares of any class of Common
Stock, as set forth in a notice to holders of such class of Common Stock pursuant to Section 2(d)(i).

“Marathon Group” shall mean, at any time, (i} all of the businesseas in which any of Marathon Qil
Company, Texas Oil & Gas Corp., Carnegie Natural Gas Company and Apollo Gas Company (or any
of thair predecessors or succassors) is or has been engaged, directly or indirectly, other than the
businesses of the Delhj Group after the date of the first issuance of Delhi Stock, (ii) all assets and
liabilitiss of the Corporation to the extant attributed to any of such businesses, whether or not such
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#Sssets or liabilities are or were assets and liabilities of such companies, (i) a proportionate interest in
the business, assets and liabilities of the Delhi Group equal to ene less the Delhi Fraction, and (iv)
such businesses, assels, and liabilities acquired by the Corporation for the Marathon Gioup aftar May
6, 1991 and as detarmined by the Board of Directars 1o be included in the Marathon Group; provided
that, from and after any dividend or distribution with raspect to any shares of Dalhi |Stock, or any
repurchase of shares of Delhi Stock from holders of Delhi Stock generally, the Marathan Group shalt
include an amount of assets or praperties of the Delhi Group equal to the aggregate amount of such
kind of assets ar properties so paid in respect of shares of Delhi Stock multiplied by @ fraction, the
numerator of which is equal to one less the Delhi Fractian and the denominator of which is equal to
the Delhi Fraction, From and after the date on which there are no shares of Steel StO{k outstanding

(other than as a result of an exchange for sharas of Delhi Stock pursuant to any provislon of Section
2), all of the businesses, assets and liabilitios of the U.S. Steel Group shall be included in the Mara-

thon Group.

“Marathon Group Subsidiary” shall have the meaning set forth in Section 2(a)(i).

“Market Value” of any class of capital stock of tha Corporation on any Business Day shall mean
the average of the high and low reportad sales pricas regular way of a share of such class on such
Business Day or in case no such raported sale takes place on such Business Day the average of the
reported closing bid and asked prices regular way of a share of such class on such Business Day, in
gither case an the New York Stock Exchange Composite Tape, or if the shares of such class arg not
listed or admitied to trading on such Exchange on such Business Day, on the principal national secu-
rities exchange in the United States on which the shares of such class are listed or admitted to
trading, or if not listed or admitted to trading on any national securities exchange on such Business
Day, on the National Association of Securities Dealers Automated Quotations Nationg] Market Sys-
tem, or if the shares of such class are not listed or admitted to trading on any national securities
@xchange or quoted on such National Market System on such Business Day, the average of the
closing bid and asked prices of a share of such class in the over-the-counter market on such Business
Day as furnished by any New York Stack Exchange member firm selected from time to time by the
Corparatian, or if such closing bid and asked prices are not made available by any such New York
Stock Exchange member firm on such Business Day, the market value of a share of such class as
determined by the Board of Directors; provided that (i) for purposes of determining the ratios set forth
in Sections 2(b)(i), 2(b)(il), 2(c)(i). 2(c)(ii), 2(c)(iii), 3(a} and 4, the “Market Valug" of any share of any
class of Common Stock on any day prior to the “ex” data or any similar date for any dividend or
distribution paid or to be paid with respect to such class of Common Stock (other than a regular
quarterly cash dividend or a dividend or distribution in shares of such class of Common Siock) shall
be reduced by the fair market value of the per share amount of such dividand or distribution and (ii}
for purposes of datermining the ratios set forth In Sections 2(b)(l), 2(h)(i1), 2(cXi). 2(c)(ii), 2(c)(iii) and
3(a), the “Market Value" of any share of any class of Common Stack on any day prior to (A) the
effective date of any subdivision (by stock split or otherwise) or combination (by reverse stock split or
otherwise) of outstanding shares of such class of Common Stock or (B) the “ex” date or any similar
date for any dividand or distribution with respect to elther such class of Common Stock in shares of
such class of Common Stock shall be appropriately adjusted to reflact such subdivigion, combination,
dividend or distribution. For the purposes of the foregoing clause (i) the Board of Directors shall
datermine the fair market value of any dividend or distribution.

"Net Proceeds”, as of any date, from any Disposition of any of the proparties and assets of the
U.S. Steel Group or the Delhi Graup, as the cass may be, shall mean an amount, if any; equal to the
gross proceeds of such Disposition after any payment of, or reasonable provision for, (i) any taxes
payable by the Corporation in respect of such Dispasition, (ii) any taxes payable by the Corporation
in respact of any dividend or redamption pursuant to clause (A) or (B), respectively, of Sections 2(b)(i)
or 2(c)(i), respectively, (iii) any transaction costs, including, without limitation, any legal, investrment
panking and accounting fees and expenses and (iv) any liabilities (contingent or otharwise) of, or
allocated to, the U.S. Stes! Group or the Delhi Group, as the case may be, including, without limita-
tion, any Indemnity obligations incurred in connection with the Disposition. For purposes jaf this defini-
tion, any properies and assets of the Steel Group or the Delhi Group, as the case may bes, remaining

. after such Disposition ghall constitute “ragsonable provision” for such amaount of taxes, costs and
fiabilities (cantingent or otherwiss) as can be supported by such properties and asssts. o the extent
the proceeds of any Disposition include any securities or other property other than cash, the Board of
Diractors shall determine the value of such securities or property.
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o empttdn Date” shall mean any date fixed for a redemption of shares of any class of Com-
Stock, as set forth In a notice to halders of such class of Common Stock pursuant to Saction

7 2(d)()-

“Steel Net Income” shall mean the nat income or lass of the U.S. Steel Group determined in
accordance with generally accepted accounting principles, including income and expenses of the
Corporaiion atiribuied to the operations of the Steel Group on & substantially consistent basis,
including, without limitation, corporate adminlstrative costs, net Interast and other financial costs and
incoma taxes.

“U.5. Steel Graup” shall mean, at any time, all of the businesses in which the Corporation is or
has been engaged, directly or Indiractly, and all assets and liabilities of the Corporation, other than
any businesses, assats or liabilities of the Marathon Group or the Delhi Group if any shares of Mara-
thon Stock or Delhi Stock ars outstanding.

“U.5. Steal Group Subsidlary" shall have the meaning set forth in Section 2(b)(iii).

6. Daterminations by the Board of Direclors. Any determinations made by the Board of Directors of
the Corporation under any provision in this Division | of Article Fourth shall be final and binding on all
stockholders of the Corporatlon,

DIVISION Il

A statement of the designations of the Preferred Stock or of any series thereof, and the powers,
‘preferences and relative, paricipating, optional or othar special rights, and gualifications, lmitations or
restrictions thereof, or of the authority of the Board of Diractors to fix by resolution or fesolutions such
designations and other tarms not fixed by the Certificate of Incorporation, is as follows:

1. The Prefarred Stock may be issued in one or more series, from time to time, with each such ssries
- to have such designation, powers, prefarences and relative, participating, optional or other special rights,
and qualifications, limitations or restrictions thereof, as shall be stated and expressed in tha reselution or
resohitions providing for the issue of such series adopted by the Board of Diractors of the Comporation,
subject to the limitations prescribed by law and in accordance with the provisions hereof, the Board of
Diractors being hereby expressly vestad with authority to adopt any such rasolution or resolutions. The
autharity of the Board of Directors with respect to each such series shall include, but not limited to, the
determination or fixing of the following:

(i) The distinctive designation and number of shares comprising such series, which number
may (except where otherwise provided by the Board of Directors in creating such seriss) he
increased or decreased (but not below the number of shares then oustanding) from time to time
by like action of the Board of Directors;

(i) The dividend rate of sueh series, the conditions and times upon which such dividends
shall be payable, the relation which such dividends shall bear to the dividends payable on any
other class or classes of stock Or series thereof, or any other series of the same class, and
whether dividands shall be cumulative or non-cumulative;

" (i} The condltions upan which the shares of such series shalil be subject tc:: rademption by
the Carporation and tha times, prices and other tarms and provisions upon which the shares of
the serles may be redsemed;

(iv) Whethar or not the shares of the series shall be subject to the operation of a retirament
ar sinking fund to be applied to the purchase or rademptien of such shares and, if such retirement
or sinking fund be establishad, the annual amount thergof and the terms and provisions relative
to the oparation theraof; _

(v) Whather or not the shares of the series shall be convertible into or exchangeable for
shares of any other class or classes, with or without par valua, or of any other series of the same
class, and, if provision is made for conversion or exchanga, the times, pricas, rates, adjustments,
and other tarms and conditions of such conversion or exchange: -
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whether or not the shares of the series shall have voting rights, in addition to the voting
gis provided by law, and, if so, subject to the limitation hareinafter set forth, the terms of such
vating rights;

(vil) The rights of the shares of the seties in the event of voluntary or inveluntary liquidation,
dissolution, or upon the distribution of assets of the Corporation;

(vit) Any other powers, preferences and relative, participating, optional or other special
rights, and qualifications, limitations or restrictions thereof, of the shares of such series, as the
Board of Directors may deem advisable and as shall not be Inconsistant with the provisions of
this Certificate of Incorparation.

2. The holders of shares of the Preferrad Stock of each series shall be entitled to receive, when and
as declared by the Board of Diractors, out of funds fegally available for the payment of dividends,
dividends at ihe rates fixed by the Board of Directors for such serles, and no more, befors any dividends,
other than dividends payabls in Common Stock, shall be declared and paid, or set apart for payment, on
the Common Stock with respect to tha sama dividend peatiad.

3. Whensver, at any time, dividends on the then outstanding Preferred Stock as may be required with
respect to any sefies outstanding shall have been paid or declared and set apart for payment on the then
outstanding Preferred Stock, and after complying with respect 1o any retiroment or sinking fund or funds
for any series of Prefarred Stock, the Board of Directors may, subject to the provisions of the resolution or
resolutions creating any series of Prefarred Stock, declare and pay dividends on the Common Stock, and
the holders of shares of the Praferred Stack shall not be entitled fo share therain. '

4. The holders of sharas of the Prefarrad Stock of each series shall be entilled upon liquidation or
dissolution or upon the disiribution of the asssts of the Corparation to such preferences as provided in the
resolution or resolutions creating such series of Preferred Stock, and no more, bsfore any distribution of
the assets of the Corparation shall be mada to the holders of shares of the Common Stock.

5. Except as otherwise provided by a resalution or resolutions of the Board of Directors creating any
series of Preferred Stock or by the Geaneral Corporation Law of Delaware, the holders of shares of the
- Common Stock issued and outstanding shall have and passess the exclusive right to notice of
stockholders’ meetings and the exclusive power to vote. The holders of shares of the Prefarrad Stock
issued and outstanding shall, in no event, be entitied to more than ons vote for each share of Preferrad
Stock held by them unless otherwise required by law.

Terms of the Freferred Stocks are as follows:

Series A Junior Preferred Stack

Section 1. Designation and Amount. This resolution shall provide for a single serigs of preferred stock,
the designation of which shall be "Series A Junior Preferred Stock™, without par value, and the number of
shares constituting such series shall be Eight Million (8,000,000).

Seclion 2. Dividends and Distributions.

(A) Subject to the prior and superior rights of the holders of any sharas of any series of Preferrad
Stock ranking prior and superior to the shares of Series A Junior Preferred Stock with respect to
dividends, the holders of shares of Series A Junior Preferred Stock shall be entitied to raceive, when,
as and if declared by the Board of Directors out of funds lagally available far the purpose, quarterly
dividends payable in cash on the first day of March, June, September and December in sach year
(zach such date bsing refarred to herein as a “Quarterly Dividend Payment Date”), commeancing on
the first Quanrerly Dividend Payment Date after the first issuance of a share or fraction of a share of
Series A Junior Preferred Stack, in an amount per share (rounded to the nearest cent) equal to the
greater of (a) $5.00 or (b) subject to the provision for adjustment herainafter set forth, 100 times the
aggregate per share amount of all cash dividends, and 100 timas the aggregats per share amount
(payable In kind) of all non-cash dividends ar other distributions other than & dividend payable in
shares of Common Stock or a subdivision of the outstanding shares of Gommon Stock (by

138

19

gy

—




ND. 9395 F=28

ification or otherwise), to ba or being dectared on the Common Stock, par value §1.00 per
re, of the Corporation (the “Common Stock™) with respect to the same dividend period. If the
Quarterly Dividend Payment Date is a Saturday, Sunday or legal holiday then such Quarterly Dividend
Payment Date shall be the first immadiately preceding calendar day which is nota Saturday, Sunday
or legal holiday. In the event the Corporation shall at any time after October 10, 1989 (the “Rights
Declaration Date”) (i) daclare any dividend on Common Stock payable in shares of Common Stoek,
(ii) subdivide the outstanding Common Stock, or (iil) combine the outstanding Ctmmon Stock into a
smaller number of shares, then in each such case the amount to which holders of shares of Series A
Junior Preferred Stock were entitied Immediately prior to such event under clause|(b) of the preceding
sentence shall be adjusted by multiplying such amount by a fraction the numerator of which is the
number of shares of Common Stock outstanding immediately after such event and the denominator
of which is the number of shares of Common Stock that were outstanding immegiiataly prior to such

event. -

(B) The Corporation shall declare a dividend or distribution on the Serigs A Junior Preferred Stack
as provided in paragraph (A) above immadiately prior to the time it declares a dividend or distribution
on the Common Stock (ather than a dividend payable in shares of Common Stack): provided that, in
the event no dividend or distribution shall be declared on the Common Stock with respect to a
particular dividand period, a dividend of $5.00 psr share on the Series A Junior Preferred Stock shall
neverthelass be payable on such Quarterly Dividend Payment Date with respe&t to such quarterly

pariod. ‘

(C) Dividends shall begin to accrue and be cumulative on outstanding shares of Series A Junior
Preferred Stock from the Quarterly Dividend Payment Date next preceding the date of issue of such
shares of Series A Junior Preferred Stock, unless the date of issue of such shares is prior o the
record date for the first Quanterly Dividend Payment Date, in which case dividends on such shares
shalf begin to accrue from the date of issue of such shares, or unless the date of issue is a Quarterly
Dividend Payment Date or Is a date after the record data for the detarmination of holders of shares of
Series A Junior Preferred Stock entitled to recelve a quarterly dividend and before such Quartarly
Dividend Payment Date, in either of which events such dividends shall bagin to accrue and be
cumulative from such Quarterly Dividend Payment Date. Accrued but unpaid dividends shall not bear
interest. Dividends pald on the shares of Series A Junior Prefarred Stock in an amount less than the
total amount of such dividends at the time accrued and payable on such shares shall be allocated
Pro rata on a share-by-share basis among all such shares at the time outstanding. The Board of
Directors may fix a record date for the determination of holders of shares of Series|A Junior Praferrad
Stock entitled to receive payment of a dividend or distribution declared thereon, which record date
shall be no mare than 30 days prior ta the date fixed for the payment thareof. Dividends in arrears
may be declared and paid at any tima, without referance to any Quarterly Dividend Payment Date, to

- holders of record on such date, nat exceeding 45 days preceding the payment date tharsof, as may
be fixed by the Board of Diractors.

(D) Except as hereinafter provided, no dividends shall be declared or paid or set apart for
payment on the shares of Series A Junior Preferred Stock for any periad if the Comoration shall bs in
default in the payment of any dividends (including cumulative dividends, if applicabble) on any shares
of Preferred Stock ranking, as to dividends, prior to the Serles A Junior Preferred Stock, unless the
same shall be contemporaneously declared and paid.

() Dividends payable on the Series A Junlor Preferred Stack for the initlal dividend period and
for any period tess than a full quarterly period, shall be computed on the basis of a 360-day year of
30-day months.

Ssction 3. Voting Rights. The holders of shares of Serles A Junior Praferred Stack shall have the
following voting rights:

(A) Each share of Series A Junior Preferred Stock shall entitle the holder the of 1o one vote on
all matters submitted ta a vote of the stockholders of the Corporation. The holders of Series A Junior
Preferrad Stock shall ba entitied ta notice of all meetings of the stockholders of the Corporation.

_ (B) Except as otherwise provided herein or by law, the holdars of sharas of Seriee A Junior
Preferred Stock and the holders of shares of Common Stock shall vote together as one class on all
matters submitted to a vots of stockholders of the Gorporation.

14



NO.995 r21

#ne date used to determine stockholders of record for any meeting of stockholders far
fion of directors, a defaull in preference dividends on the Preferred Stock shall exist, the
_atmber of directors constituting the Board of Diractors of the Carporation shall be increased by twao,
~“"and the halders of the Prafarred Stock of all series (whether or not the holders of such series of
Preterrad Stock would be entitied to vota for the slaction of dirsctors if such defauit in preference
dividends did not exist), shall have ths right at such mesting, vating together as a single class withaut
regard to series, to the exciusion of the halders of Common Stock, to elect two directors of the
Corporation to fill such newly craated directorships. Each diractor elacted by the holders of shares of
Preferred Stock (herein called a “Preferred Director”), shall continue 1o serve as such director for the
full tsrm for which he shalt have been elected, notwithstanding that prior to the aend of such term a
default in preferance dividends shall caass to axiat, Any Prefarred Diractor may be removed by, and
shall not be removed except by, the vote of the holders of record of the outstanding shares of
Preferred Stock, voting together as a single class without regard to series, at a meeting of the
stockholders, or of the holders of shares of Preferred Stock, called for the purposa. So long as a
default in any prefarance dividends on the Preferred Stack shall exist (i) any vacangy in the office of
a Preferred Director may be filled (except as pravided in ths following clause (ii)) by &n instrument in
writing signed by the remalning Preferred Director and filad with the Corporation and (i} in the case
of the removal of any Preferred Director, the vacancy may be filled by the vote of the holders of the
outstanding shares of Preferred Stock, voting together as a single class withaut regard fo series, at
the same mesting at which such removal shall be voted. Each director appointed as aforesaid by the
remaining Praferred Director shall be deemed, for all purposes hareof, 1o be a Preferred Dirsctor,
Whenaver the term of office of the Prafetred Directors shall end and no default in preference
dividends shall exist, the number of directors constituting the Board of Directors of the Corporation
shall be reduced by two. For the purposes of this paragraph (C), a “default in preference dividends"”
on the Preferred Siock shall be deemed to have ocecurred whenever the amount of accrued and
unpaid dividends upon any serles of the Preferred Stock shall be equivalent to six full quarterly
dividends or more, and, having so occurred, such default shall be deemed to exist thareafter until,
but only until, all accrued dividends on all shares of Preferred Stock of each and every series then
outstanding shall have been paid through the last Quarterly Dividend Payment Date.

Section 4. Cortain Restrictions.

(A) Whenever quarterly dividends or other dividends or distributions payable on the Seres A
Junior Preferrad Stock as provided in Section 2 are in arrears, thereafter and until all accrued and
unpaid dividends and distributions, whether or not declared, on shares of Series A Junior Preferrad
Stock outstanding shall have been paid in full, the Corporation shall not:

(i) declare or pay dividends on, make any other distributions on (other than a dividend in
Comman Stock or in any other stock of the Corporation ranking junior to the Saries A Junior
Prefarred Stock as to dividends and upon liquidation, dissolution or winding up and othar than as
provided in subparagraph (ii) of this section), or redesm or purchase or atherwlse acquire for
consideration (except by converslon into or exchange for stock of the Corporation ranking junior
to the Series A Junior Preferred Stock as to dividends and upon dissalution, liquidation or winding
up), any shares of stock ranking junior (gither as to dividends or upon liquidation, dissolution or
winding up) to the Series A Junior Preferrad Stock:

(i} declare or pay dividends on or make any other distributions on any shares of stock -
ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up) with the
Series A Junior Prefarred Stock, except dividends pald ratably on the Saries A Junlor Prefsrred
Stock and ali stock ranking on a parity with the Series A Junior Prefsrred Stack as to dividends
on which dividands are payable or in arrears in proportion to the total amounts to which the
holders of all such shares are then entitled; -

(iii) redeem or purchase or otherwise acquire for consideration shares of any stock ranking
on a parity (either as to dividends or upon liquidation, dissolution or winding up) with tha Serias
A Juniar Preferrad Stock, provided that the Corporation may at any time redeem, purchase or
otherwise acquire shares of any such parity stock in exchange for shares of any stack of the
Corpoaration ranking junior (as to dividends and upon dissolution, liquidation or windlng up) to the
Series A Junior Preferrad Stock;
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(iv) purchase or otharwise acquire for consideration any shares of Series A Junior Preferrad
stock, except in accordance with a purchaseé offer made in writing or by publication (as
determined by the Board of Directors) to all holders of such shares upon such tarms as the Board
of Directors, after considaration of the respective annual dividend rates and other relative rights
and preferences of the respective saries and classes, shall determine in good faith will result in
fair and squitable treatment among the raspective series or classas.

(B) The Corporation shall not permit any subsidiary of the Corporation to purchase or otherwise
acquire for considaration any shares of stock of the Corporation unless the Corporation could, under
paragraph (A) of this Section 4, purchase or otherwise acquire such shares at such time and in such
manner. ey

Section 5. Asacquired Shares. Any shares of Series A Junior Preferred Stack purchased or otherwise
* acquired by the Corporation In any manner whatsoaver shall be retired and cancelied promptly after the
acquisition theraof. All such shares shall upon thair cancallation become authorized but unissued shares
of Preferred Stock and may be reissued as part of a new saries of Preferred Stock to be created by
resolution or resofutions of the Board of Directors, subject to the conditions and restrictions on issuance

set forth herein.
Saction 6. Liquidation, Dissolution or Winding Up-

~ (A) In the event of any voluntary or involuntary liquidation, dissclution or winding up of the
Corporation, the holders of the Series A Junior Praferred Stack shall be entitied to raceive the greater
of (a) $100 per share, plus accrued dividends to the date of distribution, whether ar not earned or
declared, or (b) an amount per share, subject 10 the provision for adjustment hersinafter set forth,
equal to 100 times the aggregate amount o be distributed per share to holdars of Common Stock
(the “Series A Liquidation Preforence™). In the event the Corporation shall at any time after the Rights
Declaration Date (i) daclare any dividend on Common Stock payable in shares of Common Stock, ()
subdivide the outstanding Common Stock of (i) combine the outstanding Common Stock into a
smaller numbar of shares, then in each such case the amount to which holders of ghares of Series A
“Junior Praferred Stock were entitied immadiately prior to such event pursuant to clause (b) of the
praceding sentence shall be adjusted by multipfying such amount by a fraction the numerator of whieh
is the number of sharas of Common Stock outstanding immediately after such event and the
denominator of which is the number of shares of Comman Stack that were outstanding immediately
prior to such event.

(B) In the event, however, that there ara not sufficlent assets available to permit payment in full
of the Series A Liquidation Preference and the liquidation praferences of all other serias of preferred
stack, if any, which rank an a parity with the Series A Junior Preferred Stock, then such remaining
assets shall be distributed ratably to the holders of such parity sharas in proportion {0 thair respective
liquidation prefarences.

Saction 7. Consolidation, Mergsr, etc. \n case the Corporation shall enter into any consolidation,
metger, combination or other transaction in which the shares of Common Stock are axchanged for or
changed into other stock or securities, cash and/or any other property, then in any such case the sharas
of Series A Junior Preferred Stock shall at the same time be similarly exchanged or changed in an amount
per share (subjsct ta the provision for adjustment hersinafter set forth) equal to 100 times the aggregate
amount of stock, securities, cash and/or any other property (payable in kind), as the case may be, info
which or for which each shara of Common Stock is changed or exchanged. In the event the Corporation
shall at any time after the Rights Declaration Date (i) declare any dividand on Comman Stock payable in
shares of Common Stock, (ii) subdivide the outstanding Cammen Stock, or (i} combine the outstanding

Common Stock into a smaller number of sharas, then in each such case the amount set forth in the

preceding sentence with respect to the exchange or change of shares of Serias A Junior Prefarred Stock
shall be adjusted by multiplying such amount by a fraction the numerator of which is the number of shares
of Comman Stack outstanding Immediately after such avant and the denominator of which is the number
of shares of Common Stock that were outstanding immediately prior to such event.

Section 8. Optional Redsmplion.

(A) The Corporation shall have the option to redeem the whale or any part of the Series A Junior
Preferred Stock at any time on at least 30 days notice in accordance with the provisions of paragraph
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i on 8 at a redemption price equal to, subject to the provision for adjustment hareinafter
_.onm, 100 times the “eurrent per share market price” of the Comman Stock on the date of the
Jwaiing of the notice of redemption, together with unpaid accumulated dividends to the date of such

> redemption. In the event the Corporation shall at any tima after October 10, 1989 (i) declars any

dividend on Common Stock payable In sharas of Common Stock, (i) subdivide the outstanding
Comman Stock or (iif) combine the outstanding Common Stock into a smaller number of shares, then
in @ach such case the amount to which halders of shares of Series A Junior Preferrad Stock were
otherwise entitied immediately prior to such event under the praceding sentance shall be adjusted by
multiplying such amount by & fraction the numerator of which is the number of shares of Comman
Stock ouistanding immediately after such event and the denominator of which is the number of sharas
of Common Stock that were outstanding immediataly prior to such event. The “currant per share
market price” on any dats shall be deemed to be the average of the closing price per share of such
Common Stock for the 10 consacutive Trading Days (as such term is hereinafter defined) immediately
prior to such date. The closing price for each day shall be the last sale price, regular way, or, in case
no such sale takes place on such day, the average of the closing bid and asked prices regular way,
in either cases as raparted in the principal consolidated transaction reporting system with respect o
securities listed or admitted to trading on the New York Stock Exchange or, if the Commen Stock is
not listed or admitted to trading on the New York Stock Exchange, as reported in the principal
consolidated transaction raporting system with respect to securitias listed or admitted fo trading on
the principal natianal securities exchange on which the Common Stock is listed or admitted to trading
or, if the Common Stock is not listed or admitted to trading on any national securities gxchange, the
last quoted price or, if not so quoted the average of the high bid and low asked prices in the over-the-
counter markst, as reported by the National Association of Securities Dealers, Inc. Automated
Quotations System (“NASDAQ") or such other system then in use or, if on any such date the
Comman Stock is not quoted by any such organization, the average of the closing bid and asked
prices as furnished by a professional market maker making a market in the Common Stock selected
by the Corporation. If on such date no such market maker is making & market in the Camman Stack,
the fair valus of the Common Stack on such date as determined in good faith by the Board of
Directors of the Corporation shall be used. The term “Trading Day” shall mean a day on which the
principal national securities exchange on which the Common Stock is listed or admitted {o frading is
open for the transaction of business or, if the Common Stock is not listed or admittad to trading on
any national securlties exchange, a Monday, Tuesday, Wednesday, Thursday or Friday on which
banking institutions in the State of New York are not authorized or obligated by law or executive order
to close,

(B) Whanever sharas of Series A Junior Praferred Stack are to be redeemed, the Corporation
shall mail a notice ("Notice of Redemption") by first-class mail, postage prepald, to each holder of
racord of shares of Serles A Junior Preferred Stock to be redeemed and to the transfar agent for the
Series A Junior Preferred Stock. The Notice of Redemption shall be addressed to the holder at the
address of the holder appearing on the stock transfer books of the Corporation maintained by the
transfer agent for the Series A Junior Preferred Stock. The Notice of Redemption shall include a
statemant of (i) the redemption date, (ii) the redemption price, (i) the number of sharas of Seriea A
Junior Preferrad Stock to be radeemed, (iv) the place or places where shares of tha Series A Junior
Preferred Stack are to be surrendered for payment of the redemption price, (v) that the dividends on
the shares 1o be redeemed will cease to accrue on such redemption date, and (vi) the pravision under
which redemption is made. No defect in the Notice of Redemption or in tha mailing thereol shall affect
the validity of the redemption proceedings, except as required by jaw. From the date on which a .
Nofice of Redemption shall have been given as aforesaid and the Corporation shall have deposited
with the transfer agent far the Series A Junior Preferred Stock a sum sufficlent fo radeem tha ghares
of Series A Junior Preferred Stock as ta which Notice of Redemption has baen given, with irrevocable
instructions and authority to pay the rademption price o the holders thereof, or if no such deposit is
made, then upon such date fixed for redemption (unless the Corporation shall default in making
payment of the rademption price), ali rights of the holders thereof as stockhalders of the Corporation
by taason of the ownership of such shares (except their right to recaive the redemption price thereof,
but withaut interest), shall terminate including, but not limited to, thaif right to receive dividends, and
such ehares shall no longer be deemed outstanding. The Corporation shall be entitled to receive, from
time to time, from the transfer agent for Series A Junior Preferrad Stock the Interest, if any, on such

. monies deposited with it and the holders of any shares so redeemed shall have na claim fo any sueh
intarest. In casa tha holder of any shares so called for redemption shall not claim the redemption price
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_"nares within one year after the date of redemption, tha transfer agent for the Saries A Junior
#vefarred Stack shall, upon demand, pay over to the Corporation such amount remaining on deposit
< and the transfer agent for the Series A Junior Preferred Stock shall thereupon be relieved of all
rasponsibility to the holders of such sharas and such holder of the shares of the Saries A Junior
Preforred Stock so called for redemption shall look anly to the Corporation for the payment theraof.

(C) In the event that fawer than all the outstanding sharas of ihe Series A Junior Preferred Stock
are to be radesmed, the number of shares to be radeemed shall be determined by the Board of
Directors and the shares to be redeamed shall be determined by lot or pro rata as may be determined
by the Board of Directors or by any other method as may be determined by the Baard of Directors in
ils sole discretion to be equitable.

(D) I the Carporation shali be in default in the payment of any dividends (including cumulative
dividends, if applicable) on any shares of Preferred Stock ranking, as to dividends, prior to the Series
A Junior Preferred Stock, then no shares of the Saries A Junior Preferred Stock shall be redeemed
and the Corporation shall not purchase or otherwise acquire any shares of the Series A Junior

Preferrad Stack.
Section 9. Ranking.

(A) The Series A Junior Preferred Stock shall rank junior to all other series of the Corporation’s
Preferrad Stock as to the payment of dividends and the distribution of assets upon liquidation,
dissolution or winding up, uniess the terms of any such series shall provide otherwise.

(B) For purposes of this resolution, any stock of any class or classes of the Corporation shall be
deemsd {0 rank: ,

(1) prior 1o the shares of the Series A Junior Preferred Stock, either as to|dividands or upan
liquidation, dissolution or winding up, If the holders of such class or classes shall be antitled 1o
the receipt of dividends or of amounts distributable upon dissolution, liquidatian or winding up of
the Corparation, whether voluntary or involuntary, as the case may be, in prefarence or priority
to the holders of shares of the Serles A Junior Preferred Stock. Each holder of any share of the
Series A Junior Preferrad Stock, by his acceptance thereof, expressly covenants and agrees that
the rights of the holdsrs of any shares of any other series of Preferred Stock of the Corporation
to raceive dividends or amounts distributable upon dissolution, liquidation or|winding up of the
Corporation, whether voluntary or involuntary, shall be and hereby are exprassly prior to his rights
unlass in the cass of any particular series of Preferred Stock the certificate or other instrument
creating of evidencing the same expressly provides that the rights of the helders of such saries
shall not be prior to the shares of the Series A Junlor Preferred Stock; and

(ii} on & parity with shares of the Series A Junior Preferred Stock, either jas to dividends or
upon liquidation, whether or not the dividend rates, dividend payment dates or redemption or
liquidation prices per share or sinking fund provisions, Iif any, be different from those of the Series
A Junior Preforrad Stock, if the holders of such stock shall be entitled to the receipt of dividends
ar of amounts distributable upon dissolution, liquidation or winding up of the Carporation, whether
voluntary or involuntary, as the case may be, in proportion to their respectivg dividend rates or
liquidation prices, without preference or priority, one ovar the other, as between the holders of
such stock and the holders of shares of the Series A Junior Preferred Stack; and

(iii) junior to shares of the Series A Junior Prefarred Stock, either as to dividends or upon
liquidation, if such class or classes shall be Common Stack or if the holders of shares of the
Series A Junior Prefarred Stock shall be entitled to receipt of dividends or of amounts
distributable upan dissolution, liquidation or winding up of the Corporation, whether voluntary of
involuntary, as the case may be, in preference or priority to the holders of shares of such class

or classes.

Saction 10, Amendment. Except as otharwise set forth in this Certificate of Designation, Preferances
and Rights with regpact to the Series A Junior Preferred Stock, holders of Seriss A Junior Prefarred Stock
shall not have any special powers and their consent shall not be required for taking any corporate action.

- provided, howevasr, thai:
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. wess the vote or Consent of the holders of 5 greater number of shares shall then be raquired
#, the consent of the nolders of at |gast 66%% of all of the shares of the Series A Junior
_Pretermred Stock at the time ouistanding, given in person or by proxy, either in writing or by a vote at a
meeting called for the PUIPOS® at which the holders of shares of the Series A Junior Preferred Stock

6.50% Cumutative Canvertible Preferred Stock
(Without Par Value)

. 1. Designation. This resolution shall provida for a single serigs of Preferred Stock, the designation of

which shall be "6.50% Cumulative Convertible Prefarreg Stock”, without par value (hereinafter called this
"Serias"), and the number of authorized shares constituting this Serjes is 3,000,000, Shares of this Sarigs
shall have a staiga value of $1.00 per share (which shall also bs the stated capital of gach share), The
number of authorized shares of this Seriss may be reduced by further resolution adoptad by the Board of

2. Dividends,

(a) The holders of sharas of this Series shall be entitled to receive dividends payabls in cash at
& rate of 6.50% per annum har share an tha initial liquidation preferance of $50.00 per share. Such
dividends shafl ba cumulative from the date of original issue of such shares, and shall ha payable,
when, as and if declarag by the Board of Directors, out of funds legally available for such purpose, on
the last calendar day of March, June, September and December of aach year, commencing Juns 30,
1993, except that if such date is a Saturday, Sunday or legal holiday, then such dividend ghall be
payabls on the first immediately preceding calendar day which is not a Saturday, Sunday or legal

holiday.

(b) Each dividend on shares of this Series shall be paid to the holders of record of such shares
as they appear on the stock transfer books of tha Corporation on such record date, not exceeding 30
days preceding the payment date thereof, as shall be fixed by the Board of Diractors. Dividends in
arraars for any past dividend period or any par thereof may be declared and paid at any time, without
reference ta any regular divideng Payment date, to holders of rscord on such date, not exceeding 45
days preceding the payment date thersof, as may be fixed by the Board of Directors.

 (c) Except ag hereinafter provided, no dividends shall be declared or paid or set apart for
Payment on the Preferred Stock of any serieg rarking, as to dividends, on a parity with or [uniar to
this Series for any period unless full cumulative dividends have hean or contemporaneously arg
declared and paid on this Series for alf past dividend periods. Whan dividends are not paid in/full, as
aforesaid, upon the shares of this Serias ang any other Preferrag Stoek ranking on a parity as to
dividends with this Series, all dividends declared upon shares of this Series and any other Preferred
Stock ranking on a parity as to dividends with this Series shall be declarad pro rata s that the amount
of dividends declared per share on this Series and such other Preferrad Staek ehall in all cases baar
{0 each other the same ratio that accrued dividends psr share on the shares of this Series and such
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